
 

 

 

 

EMPLOYMENT OF FOREIGNERS                                                                                              March 31st 2022 

Agri Western Cape (AWC) promotes and supports the legal employment of all employees within the 

ambit of applicable legislation. With reference to the employment of foreign employees, the 

Immigration Act, 13 of 2002 ("the Act") and Regulation 35 of the Immigration Regulations published 

during 2014, sets out the legal position regarding the employment of foreigners.  

 

Section 38 of the Act provides as follows: 

“38. Employment 

(1) No person shall employ- 

(a) an illegal foreigner; 

(b)  a foreigner whose status does not authorise him or her to be employed by such; or 

(c)  a foreigner on terms, conditions or in a capacity different from those contemplated in 

such foreigner’s status. 

(2) An employer shall make a good faith effort to ascertain that no illegal foreigner or person is 

employed by him or her or to ascertain the status or citizenship of those whom he or she 

employs. 

(3) If it is proven, other than by means of the presumption referred to in subsection (5), that a 

person was employed in violation of subsection (1), it shall be presumed that the employer 

knew at the time of the employment that such person was among those referred to in 

subsection (1), unless such employer proves that he or she 

(a) employed such person in good faith; and 

(b) complied with subsection (2), provided that a stricter compliance shall be required of 

any employer who employs more than five employees or has been found guilty of a 

prior offence under this Act related to this section. 

(4) An employer employing a foreigner shall-  



 

 

(a) for two years after the termination of such foreigner’s employment, keep the 

prescribed records relating thereto; and 

(b) report to the Department: 

(i) the termination of such foreigner’s employment; and 

(ii) any breach on the side of the foreigner of his or her status. 

(5) If an illegal foreigner is found on any premises where a business is conducted, it shall be 

presumed that such foreigner was employed by the person who has control over such premises 

unless prima facie evidence to the contrary is adduced.” 

(Own emphasis) 

 

Whether a bona fide (good faith) effort has been made depends on the facts of each case. It is 

essentially a factual enquiry based on the prevailing circumstances. Without certainty regarding the 

exact meaning of "stricter compliance", it is clear that members are required to take steps over and 

above merely obtaining the prescribed documents from t heir foreign employees. 

 

In addition to the provisions of the Act, Regulation 35 provides as follows: 

"Employment - An employer contemplated in section 38 (4) (a) of the Act shall keep on record- 

(a) a certified copy of the passport of the foreigner reflecting his or her personal 

particulars: 

(b) a copy of the relevant visa or permanent residence permit of that foreigner: 

(c) proof of the capacity in which the foreigner is or was employed; and 

(d) a copy of the  foreigner's IRP5 form or certificate of earnings and job description, 

respectively ." 

 

Since Regulation 35 requires members to retain certain documents, it goes without saying that it is 

expected of members to in fact obtain those documents before foreign nationals are employed. 

 

With regards to the above legislative framework, it is advised that employers’ internal control 

measures should include at least the following: 

 



 

 

• All prospective employees should be required to submit the documentation enumerated in 

Regulation 35 before employment commences; 

• A checklist should be prepared setting out the required information and documents, and the 

person who interviews the prospective employee should ensure that every item on the list is 

addressed; 

• The expiry dates of passports, visas and permits must be inspected. No foreigner's 

employment should extend beyond the expiry date of the relevant documents. ln other 

words, care should be taken to ensure that all employees' documents are valid for the 

duration of his/her employment; 

• All permits and visas presented by prospective employers must be scrutinized. The person 

scrutinising the document must endeavour to identify noticeable irregularities and should 

satisfy him/herself that the documents are not patently false; 

• All prospective employees should be required to sign a written contract of employment which 

includes an undertaking that the documents presented to members are true, official 

documents; 

• All records obtained must be stored and retained in a database with strict access controls; 

• Periodic reviews of employees' visas and/or work permits should be conducted; and 

• Home Affairs should he notified if there is reason to believe that a foreigner is no longer 

complying with the Act. 

 

 

 

 

 

 

 


